order to prevent evasion, any importation or exportation of domestic currency (except, perhaps, in specified small quantities) is prohibited. For some favored categories of transactions, restrictions may be lifted through the use of a "general license" or "free list." Without either a general or a specific license, however, an exchange transaction falling within the restriction may not be enforceable.
The effect of these controls is far-reaching. In the field of foreign sales they result less in litigation than in a reduction of the volume of business done. Traders, aware of the problem, simply refuse to do business except on the basis of advance payment, or of letters of credit in their own currencies. The litigation which arises results mainly from the migration of both persons and capital which has taken place during the last two decades in the face of existing controls. A pensioner moving to a new country and finding his pension cut off by controls will seek to reach funds of his ex-employer in the new country. A political refugee, seeking safety for his funds or securities, may deposit them abroad only to be met after escape with a refusal to turn them over because required consents of his former homeland are lacking. The bank or other stakeholder, on the other hand, is faced with a dilemma: it may expect suit by the government of the foreigner's domicile if it refuses to pay over the funds to that government on demand, or, alternatively, suit by its customer for conversion if it makes payment on such demand. A foreigner who has inherited a bank account or other property located here may seek to effect a transfer of it without the authorization required by his government. An international traveler may seek by circuitous agreement to obtain the benefit of higher but black-market rates of exchange, only to find that honor among thieves is not always the rule. One who insures his life with a company of his domicile may find, after emigration, that payment of the surrender value of his policy cannot be made without a license. In these and many other everyday situations exchange controls influence business decisions and the outcome of litigation.
It is obvious that such broadly effective controls provide a trading position which makes them an ideal instrument of economic nationalism and ultimately of economic warfare. Hence, it is natural that the courts of the country imposing the restrictions should enforce them to the fullest possible extent, while the courts of other countries should seek-either through application of conflict of laws rules or through the use of the "public policy" device-to circumvent them. Such was the economic and legal situation when, toward the close of World War II, delegates of forty-four nations met at Bretton Woods for the United Nations Monetary and Financial Conference.
Out of that conference came agreement that "foreign exchange restrictions which hamper the growth of world trade" 2 are undesirable in principle and should be eliminated. At the same time, the economic reality of the post-war situation was recognized and provision made for the maintenance or, if need court of the forum refusing application of that law,' m if properly proved.
13
Application or non-application of such a foreign law 14 will depend on many and varying factors. While not often explicitly referred to, the time of imposition of the regulation in relation to the transaction in question has a discernible bearing on its application.Yr The language in which the regulation is cast and its interpretation in the state of origin may be vital since, if it is regarded as a procedural rather than a substantive measure, the conflicts exception ' 0 will render it inapplicable. The relation of the property involved to the original transaction is also important since a foreign restriction of the state of situs of property originally involved will be applied,' 7 whereas such a restriction will be refused application if the property originally involved is located in the forum.' On the other hand, the location of property from which collection of the obligation was sought but which had no connection with the original transaction has in some cases been seized upon as a basis for refusing application.' 9 The latter decisions are in the minority and, it is submitted, 12. Deutsche Bank Filiale Nurmberg v. Humphrey, 272 U.S. 517, 519 (1926) ; Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 110 N.E2d 6 (1953) . Note, however, the discussion in Part III(A) (2) infra, concerning the effect of a federal declaration of policy.
13. If not, the court is not required to take judicial notice of the law. N.Y. Cv. PRAc. Acr § 344-a; In re Mason's Estate, 194 Misc. 30 Comnparative Surmy,) , 21 J. Co-ip. LEG. (3d Ser.) 54 (1939) . A statistical count by the present writer demonstrates that the courts more often refuse application to a later restriction than apply it, and more often apply an earlier restriction than refuse it application.
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16. RzsrATv--rT, Coxiucr oF LAws § § 584, 585 (1934) . 19. Perutz v. Bohemian Discount Bank in Liquidation, 279 App. Div. 385, 110 N.Y.S.2d 446 (1st Dep't 1952 (1st Dep't ), rev'd, 304 N.Y. 533, 110 N.E.2d 6 (1953 ; Sabl v. Laenderbanl: WTen Aktiengesellschaft 30 N.Y.S.2d 603 (Sup. Ct. 1941 ), modified, 33 N.Y.S2d 764 (Sup. Ct. 1942 ), af'd, 266 App. Div. 832, 43 N.Y.S.2d 270 (1st Dep't 1943 ), i a' to 1953 are incorrect since they use a factor unrelated to the transaction to avoid the holding which the selection process would otherwise require. 20 The status of the claimant is of interest because in some respects the claims of non-resident aliens are treated differently from those of domestic creditors or distributees. 21 The connection of defendant with a transaction also has an important bearing on the selection of law. A foreign guarantor's obligation will be governed by different law from that of his principal. 22 The law of the defendant's nationality or domicile, however, is no defense to him 23 unless the parties, by express agreement or necessary implication, can be said to have contracted with reference to that law. 24 As in conflicts law relating to contracts generally, place of performance and place of contracting are the most important factors. Where the contract is to be performed at the place at which it was made, the law of that place will be applied, 25 but, where places of making and of performance differ, the law of appeal denied, 266 App. Div. 955, 44 N.Y.S.2d 678 (1st Dep't 1943) App. Div. 495, 188 N.Y..Supp. 137 (1st Dep't 1921) ; see N.Y. Civ. PaAc. Ac § 977-b, subd. 19. 24. Express agreement: Bercholz v. Guaranty Trust Co., 180 Misc. 1043 , 44 N.Y.S,2d 148 (Sup. Ct. 1943 ) (plaintiff had submitted to decree); Kieve v. Basler Lebens-Versicherungs Gesellschaft, 182 Misc. 776, 45 N.Y.S.2d 882 (Sup. Ct. 1943 ) (provisions of insurance policy). Necessary implication: Branderbit v. Hamburg American Line, 31 N.Y.S.2d 588 (App. Term 1941 ), aff'd inem, 266 App. Div. 1011 , 45 N.Y.S.2d 188 (2d Dep't 1943 (action between German nationals on a contract performable in Germany). However, even express agreement cannot overthrow the public policy of the forum. See text at note 48 infra. 585 (1936); Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 110 N.E.2d 6 (1953) ; Holzer v. Deutsche Reichsbahn-Gesellschaft, 277 N.Y. 474, 14 N.E.2d 798 (1938) ; Compania de Inversiones Internacionales v. Industrial Mortgage Bank of Finland, 269 N.Y. 22, 198 N.E. 617, vwdified, 269 N.Y. 602, 199 N.E. 691 (1935 Finland, 269 N.Y. 22, 198 N.E. 617, vwdified, 269 N.Y. 602, 199 N.E. 691 ( ), cert. denied, 297 U.S. 705 (1936 . Some of the cases speak in terms of place of contracting, but analysis shows the place of performance to have been the same. Deutsch v. Gutehoffnungshutte, 162 Misc. 872, 6 N.Y.S.2d 319 (Sup. Ct. 1938); Glynn v. United Steel Works Corp., 106 Misc. 405, 289 N.Y. Supp. 1037 (Sup. Ct. 1935 .
[Vol, 62: 867 the latter will govern. 20 Where the contract authorizes performance in any of several places, the law governing the contract is fixed when the place of performance actually is chosen. 27 This rule has sometimes tempted courts, in an effort to reach a particular result, into holding that the place of performance shifts with the residence of the creditor 2 S or that, in a restitution case, the place depends on where demand for repayment is made.
One European author has taken the position that there is "an implied condition in a promise to pay, to remove the place of performance from one country to another, if performance becomes impossible at the place where payment has been stipulated to be made" ;30 it is believed that this position will not be followed by United States courts.
Closely related to place of performance and place of contracting rules, but also interwoven with public policy considerations, 3 Pa. 335, 35 A.2d 346 (1944) . This in effect is the use of a legal presumption to imply an agreement for performance in any of several places and does not seem justified.
29 to impossibility and illegality. Although the same result can be more logically reached by holding that an exchange control factually cannot make impossible the payment of money outside the country of restriction, 82 exchange control cases rely on the rule that impossibility caused by foreign laws is no excuse.0A In cases applying this rule, however, the foreign law referred to has not been found to be the governing law under conflicts principles; where, as in the case of a supervening regulation of the place of performance, it is the governing law, performance will be excused 34 
41
In the last analysis, however, despite controversy among the writers, 42 the case law is clear that the intention of the parties determines the law governing a contract if there is a reasonable "contact" with the intended jurisdiction. 43 Furthermore, that intention need not be clearly expressed, but may be presumed or implied. 44 So, in determining what law the parties meant to apply, the currency in which an obligation is payable has some weight; 1 5 although the fact that an obligation is payable in the currency of a particular country will not, of itself, subject the obligation to the law of that country.°1 
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In fact, all of the factors discussed above will be weighed to determine the intention of the parties. 47 Only one factor limits the freedom of the parties; they "may not by their intention, however expressed, override the laws of the country in which suit is brought when a matter of public policy of that country is involved." '48 The results produced by the above criteria are often cast aside by the courts on this ground of "public policy." '49 The phrase covers such varying bases for decision as that the regulation in question is confiscatory, 0 discriminatory," 1 or ex post facto,5 2 that it is a penal or revenue measure,6 3 is procedural in 47. The reason for applying the law of the place of performance is the presumed intention of the parties. App. Div. 767, 35 N.Y.S.2d 717 (1st Dep't 1942) . See Plesch v. Banque National de la Republique D'Haiti, 273 App. Div. 224, 77 N.YS.2d 43 (1st Dep't), aff'd, 298 N.Y. 573, 81 N.E.2d 106 (1948) [Vol. 62: 867 nature, 54 or, in the absence of a treaty, does not have extraterritoriality,0 or that the court will protect a domestic interest against a foreign law. 0 G The logic of a refusal to enforce a regulation actually confiscatory or discriminatory 57 is evident, but the application of the other "public policy" bases to cases of exchange control is only a means to an end. Ex post facto restrictions are enforced against foreign nationals, 5s and, indeed, to refuse retroactive enforcement of such regulations is directly contrary to the governmental interest which necessitated the regulation. Exchange regulations are neither penal nor fiscal in purpose; they seek to protect the countryIs economy through preserving international balances and internal markets. So also, the purpose for which such restrictions are enacted makes clear that they are not simply procedural and that they are intended to have extraterritorial effect. The extraterritoriality and protection-of-domestic-interest concepts have no greater base in reason, for, if carried to their logical ends, no foreign law would ever be applied.
Though that "unruly horse," public policy, appears to be guided more often by predilection than by analysis, a survey of what the courts do (apart from the reasoning advanced) shows that the concept will be applied or withheld as the court finds the contacts with the forum to be substantial 19 58. In a number of the so-called "ticket cases," of which Branderbit v. Hamburg American Line, supra note 47, is one, as well as in many of the cases cited ablve, the regulation or decree was retroactive.
59. So, contacts being few and interest slight, the courts have held in a number of cases that it is not against a state's public policy to hold a national to a contract made in his own country to be performed there according to the lavs of that country. Perutz v.
terests of the forum to be great. 60 These are, however, relative terms which lend themselves readily to abuse, so that what should be the exception tends to become the rule. Of more than passing importance, therefore, is the question: with what agency rests the final determination of the forum's public policy?
A congressional act, as a national policy declaration in a field in which federal authority is supreme, 61 will be determinative. When there is no such act, a deliberate determination by the executive department that specific foreign decrees should or should not be recognized, will be binding on the courts. 62 When there is no formal expression by either of the political departments of the Federal Government, it is the present practice of the courts to speak in terms of a state policy determination while often relying on federal indicia.
63 While the law is by no means clear, reason appears to be on the side of the Federal Government's position, 4 that, in such case, the determination must be of federal rather than state policy. Clearly, however, this does not mean that state indicia not in conflict with federal policy must be ignored. 209 (1947) , speak of the "relativity" of public policy.
60. Domke, spra note 19. at 55 et seq., speaks of "hostile," "prejudicial," and "tin. just" measures; Nussbaum, supra note 49, at 1031, speaks of "an actual, strong and adverse interest of the forum"; RESTATEMENT, CoNnic'r OF LAWS § 612 (1934) relates the question to "strong" public policy. The forum's interests may also require that the foreign law be given effect. 61. As concerns exchange controls, federal supremacy is based on "the broad and comprehensive national authority over the subjects of revenue, finance and currency." Norman v. Baltimore & Ohio R.R., 294 U.S. 240, 303 (1935) .
62. See Part III(A) (2) infra. 63. That the use of federal indicia by a state court in determining policy is not unusual is evident from the cases, cited at note 205 infra, decided under § 269 of the N.Y. Surrogate's Court Act, basing the withholding of payment of legacies to inhabitants of Soviet-Bloc countries on the determination by the Secretary of the Treasury, made with respect to checks drawn on United States funds, that there is no assurance that the payee will actually receive payment. 
II. THE INTERNATIONAL MONETARY FUND AGREE IXEZT-

CONSTITUTIONAL PROBLEMS
Since we are concerned with the effect on United States law c produced by Article VIII, Section 2(b), of the Agreement, it is necessary to advert briefly to some of the constitutional issues involvedcO
The authorities 6 7 are clear that a "legislative-executive" agreement, 3 such as resulted from the congressional authorization to accept the Fund Agreement, is constitutional in form when, as here, the subjects dealt with are within the competence of Congress. c2 They also hold that the due process clause is not violated by an act invalidating previously existing contracts," provided the congressional action is not arbitrary and capricious. 71 So no constitutional 65. It would unduly lengthen this article and invade fields completely beyond the author's ken to attempt to analyze the municipal law of countries other than the United States. Sufficient for an article intended primarily for the legal profession in the United States to note that questions as to that law can arise neither in international nor in United States law courts. In the former, the question would be barred by the representation made under art. XX, § 2, of the Agreement and by the rule of international law which prevents a state from advancing its own municipal law as a ground for invalidating an agreement, see Cases of Serbian and Brazilian Loans, P.C.IJ., Ser. A, No. 20121, at 46-7 (1929); WIuLOUGHny, FUNDAMENTAL CONCar'rs OF Purmc L4w 313-14 (1924) ; Levitan, Executive Agreements, 35 ILL. L. Rmr. 365, 393 (1940) ; in the latter, by the rule of domestic law which holds inquiry into the authority under foreign law to enter into an international agreement to be a "political" matter for decision by our executive department, Doe v. Braden, 16 How. 635 (U.S. 1853) ; Russia v. National City Ban!: of N.Y., 69 F.2d 44, 47-S (2d Cir. 1934), or by the rule that the governmental acts of a foreign country done within its own borders are not subject to examination by our courts in order to determine whether or not those acts were legal under the municipal law of the foreign state, Underhill v. Hernandez, 16S U.S. 250 (197) infirmity results from retroactive application of Article VIII, Section 2(b), to controls existing before the Agreement (or before a new member became a member, or before a member adopted a permissible control), nor from the fact that the section gives internal effect to foreign law not otherwise applicable under conflicts rules.
72
What is the constitutional effect of the executive agreement under consideration? Since it is a congressional-executive agreement, it would be supreme law of the land 73 even in the absence of Section 11 of the Act.
4
With that section of the Act serving as evidence of an intention to override state laws,"
5 it is beyond cavil that Article VIII, Section 2(b), of the Agreement, in every situation to which it applies, is supreme law of the land and takes precedence over contrary state policy. 76 
III. THE MEANING AND EFFECT OF THE
(A) Tools for Interpretation Professor Nussbaum's conclusion that Article VIII, Section 2(b), is of little importance in legal practice is drawn from his premises that "exchange contracts" are limited to transactions in international media of payment, that an exchange regulation is not consistent with the Agreement unless the country promulgating it has taken steps to give its provisions internal law effect, that the section provides only for unenforceability of contracts void under foreign law, and that it applies only to the regulations of the country whose currency-as distinguished from other exchange resources-is involved. 77 These premises lose validity, however, when viewed in the light of 
426-9 (1950).
[Vol. 62: 867 the purpose, legislative history, and context of the provision; the context of the entire Agreement; the interpretation issued by the Executive Directors of the Fund 78 under Article XVIII of the Agreement ; -and the usual rules of construction, 0 which call for liberal interpretation and relate interpretation to purpose, context, and natural and reasonable meaning. To set the scene for this analysis, however, it will be necessary to provide a brief rtsum of the legislative history and to ascertain the effect to be given the Fund interpretation. In a recent FCC proceeding, these contentions were raised: that such an interpretation was not final because appealable to the Board of Governors; that it was uItrd Tires the Executive Directors because the question arose between private companies and the Fund; that causing request for an interpretation to be made was tdtfra Tires the National Advisory Council. These contentions were overruled. International Bank for Reccon. 81. The history of the Act shows that it was originally introduced in joint bills, H.R. 2211 and S. 540, 79th Cong., 1st Sess. (1945) . After hearings on H.R. 2211 before the House Committee on Banking and Currency, the bill was rewritten and introduced as H.R. 3314, on which all further proceedings in the House and Senate were had. Except for the statement from the House and Senate reports quoted in note 75 sutpra, and the fact that one of the amendments made in rewriting was the addition of § 13, requiring that an official interpretation be obtained, the history of the Act is not significant.
82. This section finally became art. IV of the Agreement. It vras intended to be an "Exchange transactions in the territory of one member involving the currency of any other member, which evade or avoid the exchange regulations prescribed by that other member and authorized by this Agreement, shall not be enforceable in the territory of any member." 8 3
Poland proposed a requirement of cooperation among members "to render really effective" controls and regulations for the purpose of regulating international movements of capital, 4 and the United Kingdom proposed a change in the last line of the paragraph from "not be enforceable" to "be an offense." 8 5
The Drafting Committee rejected the United Kingdom proposal, but favored cooperation among members and submitted for consideration the following language:
"Exchange transactions in the territory of one member involving the currency of any other member which are outside the prescribed variation from parity set forth in (a) above shall not be enforceable in the territory of any member country.
"Each member agrees to cooperate with other members in their efforts to effectuate exchange regulations prescribed by such members in accordance with this Agreement." 80 Commission I of the Conference referred the question to a Special Committee which recommended that the Drafting Committee be asked (1) to reconcile the difference between its language and that of the earlier version, quoted above, "to indicate that there is no intent of imposing criminal rather than civil penalties," and (2) to consider parallel stipulations for dealing with non-member countries. The Drafting Committee then reported out as Article VIII, Section 2(b),88 a provision which, with minor revisions, became the final text. Aside from the reference in the Second Report of the Drafting Committee to the provision as a "new formulation," 89 there is nothing in the history to explain the major textual changes made by the Drafting Committee, or the transplanting of the provision from Article IV to Article VIII. That the transposition occurred suggests, however, that the "new formulation" was the statement of a principle of general application (Article VIII), rather than one directly related to the par value of currencies (Article IV).00 elaboration of art. IX, § 2, of the Joint Statement, which stated as a purpose: "Not to allow exchange transactions in its market in currencies of other members at rates outside a prescribed range based on the agreed parties." 83. Document 32, supra note 81. Nor does the fact that Article XVIII of the Agreement refers only to questions arising betveen a member and the Fund itself or between Fund members militate against the conclusion that interpretations of Article VIII, well as the failure to be more specific in art. XIV, § § 2, 3, in referring to the "obligations" of art. VIII, § 2. As to the former, the title of the section clearly does not refer to § 2(b), which relates to the enforcement rather than avoidance of restrictive regulations.
For this reason, and because § 6 of art. VIII implies that such restrictions may relate to both current and capital transfers (the latter being permitted under art. VI, § 3), it seems clear that the title of the section cannot be seized upon as limiting the scop2 of the section. As to art XIV, see notes 124, 125 and related text infra. 
91.
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Section 2(b), bind private rights. The interpretation function was not set up for the determination of private rights, but Article VIII, Section 2(b), being restricted as it is to civil unenforceability, deals only with private rights. The Agreement, which is supreme law of the land, makes interpretations issued under its provisions final. If those interpretations are not final in private litigation, how reconcile the presence in the Agreement of both the interpretation provision and Article VIII, Section 2(b)? Moreover, at least as to interpretations of Article VIII, Section 2(b), the "force of law" provision must be considered to include interpretations to which, under Article XVIII of the Agreement, it is subject.
It is not necessary, however, to rely solely on what appears in the Agreement and the Act, 7 for the State Department has made clear its position "that the United States Government is committed to support" such interpretations. 98 It may, therefore, be expected that a certificate or suggestion of the State Department concerning the Fund interpretation under discussion will be forthcoming in cases dealing with currency regulations of Fund members. Since the courts hold themselves concluded by a deliberate determination of the State Department that the acts or decrees of a foreign government should or should not be recognized, 99 they will give conclusive effect to the 97. Additional arguments may be made (a) that the Act is a continuing authorization (similar to the Trade Agreements legislation) permitting the Executive to enter into further agreements by accepting (whether or not he concurs in) an interpretation made under art. XVIII, (b) that the interpretation as the practical constructioll of the parties is entitled to great weight, Nielsen v. Johnson, 279 U.S. 47 (1929) , and (c) that because the July 14, 1949, interpretation was reissued by the National Advisory Council, it is the Executive's construction and as such is entitled to great weight, Sullivan v. Iidd, 254 U.S. 433 (1921 "We are of the opinion that when the executive branch of the Government -has determined upon a foreign policy, which can be and is ascertained, and the non-recognition of specific foreign decrees is deliberate and is shown to be part of that policy, such non-recognition must be given effect by the courts. The rule applicable in such circumstances is the same rule applicable to an act of recognition. Any other treatment of A deliberate policy and act of non-recognition would reduce the effective control over foreign affairs by the executive branch to a mere effectiveness of acts of recognition. Since there is no precedent of any value, 101 we must look to the legislative history, the context of the Agreement, and the rules of construction for the meaning of the phrase 'exchange contracts."
Professor Nussbaum concludes that the phrase is limited to international media of payment and, therefore, excludes securities, merchandise, and the like. He reasons that the scope of "exchange transaction" is limited to international media of payment, and that Article VIII, Section 2(b), was revised from "exchange transaction" to "exchange contract," which must be considered of even narrower significance.
0 2 The context of the Agreement clearly demonstrates, however, that an "exchange transaction"--which includes within its scope a "movement,"
10 3 an "operation,"' 106. A "current transaction" is defined by art. XLX, § (i), to include "foreign trade, other current business, including services, and normal short-term banking and credit facilities." Note also the broad meaning of the word "transaction" as used in art. V, §7(b) (ii), art. VIII, §4(b) (ii), and art. XI, § 1(iii). when they wanted to and bears out the conclusion that "exchange transaction" is not limited to transactions in international media of payment.
We may agree that the first and second versions of Article VIII, Section 2(b), relating as they did to parity, used the words "exchange transaction" in their narrow sense. However, with the expansion of the concept of the provision to cover exchange control regulations dealing not only with transactions in currency, but also with purchases of commodities, transfers of real and personal property, payment of tort obligations and the like, 108 the phrase "exchange transactions" became in its narrow sense too limited, in its broad sense too amorphous to retain. With the "new formulation," "exchange contracts" became the appropriate phrase. It was consistent with the expansion of concept implicit in the rephrasing and transposition of the provision 109 and yet did not so far extend the provision as to make it applicable to tort claims, for example, about which there might be considerations of policy which would make unacceptable the application of another country's exchange controls.
Nor is it logical to suppose that the phrase "exchange contracts" is used in an even narrower sense than media transactions. The broad declaration of purposes of the Agreement,° the rule of liberal construction, the widely varying purposes for which the Agreement allows controls, and the broad range of transactions normally covered by such controls suggest that an "exchange contract" covers equally as great a range as an "exchange transaction," and differs only in that the word "contract" necessitates that there be a consensual or contractual basis. The illogic of the contrary position, which would render media transactions unenforceable but would leave untouched the quantitively greater-and thefefore more harmful-dealings in other forms of property and services, substantiates that result. of other members") ; art. XV, § 3 ("transactions of the Fund in its currency") ; or by implication: art. XX, § 4(a), (c), (d), (h), (i) (relating to the beginning or postponement of "exchange transactions" by the Fund). The implication would be that these were media transactions since the Fund presumably will not deal with other than media.
108. See, e.g., Military Law 53 for the U.S. Zone of Germany, quoted in Matter of Muller, 199 Misc. 745, 104 N.Y.S.2d 133 (Surr. Ct. 1951) .
109. This broad view of the provision is also substantiated by comparing the second version with the final one. The second version, which was limited to cases of variation from parity, included an obligation upon members to cooperate in the effectuation of exchange regulations generally. In the final version the parity limitation of the first sentence was removed, and the obligation of the second sentence was reduced to permission to enter into mutual accords. This strongly suggests that some part, or all, of the former obligation is now covered by the first sentence. See Documents 326, 343, supra note 81.
110. To promote international monetary cooperation (cl. i), promote exchange stability, maintain orderly exchange arrangements among members (cl. iii), and shorten the duration and lessen the degree of disequilibrium in the international balances of payments to members (cl. vi.). Clause iv, relating to elimination of foreign exchange restrictions, does not negate the conclusion drawn in the text, since the restrictions dealt with by art.
VIII, § 2(b), are sanctioned by the Agreement.
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RECOGNITION OF EXCHANGE CONTROLS
We are thus led to the conclusion that the term "exchange contracts," as used in Article VIII, Section 2(b), means transactions having their bases in contract and involving exchange, whether of currency, property, or services."' Such contracts must however be deliberate (based on consent in fact, whether formally stated as in a bilateral contract, or implied from the facts as in a unilateral contract) rather than imputed (based on consent imputed by law, as the implied contract to return embezzled funds). The purpose in limiting the provision to contract cases would appear to have been to exclude matters not based on volition, thus reducing the area in which policy arguments against the "extraterritorial" application of foreign regulations might be made. Put another way, the policy considerations involved in consigning to the area of unenforceability (in the interest of international cooperation) a deliberate contract violative of a control regulation are very much different from those concerned with the unenforceability vel zon of a non-voluntary right or obligation; the adverse effect on international cooperation of excluding the latter from the provision's scope is relatively slight. Particularly is this true when it is remembered that what we are considering is unenforceability, not enforceability.
Once it is determined that such a deliberate contract exists, it does not matter where the contract was made, whether or not it involved exchange at its inception (provided only that exchange is involved at the time the question arises), or whether or not the proceeding in which the question is raised is between the parties to the contract.-The first conclusion follows from the legislative history of the provision ;113 the second and third conclusions, from the absence of limiting language in the provision and from its broad purpose. That purpose and the necessity (under the law of nations) for uniform interpretation of the Agreement, also make it clear that domestic law rules relating to the form of action 114 may not be seized upon as the basis for holding that a consensual obligation, because it is not a "contract," is outside of the provision's coverage.
With these criteria, we may consider some specific instances. The obvious exclusions which come to mind are torts and the devolution of property ky 111. This view was first expressed by Mann, in MIoacy in Public Intcr:al.,u:al 112. See Part 111(B) (7), at pages S94-5 inira.
113. The first and second versions of the provision related to exchange transactions "in the tenitory" of a member, whereas that phrase does not appear in the final version.
114. For example, the English rule which permits a third party beneficiary to sue only in certain exceptional cases in which a trust can be found, and in those cases requires that the action be one to enforce the trust. The result is nk.netheless the enforcement Ua the contract. Of course, if under private international law criteria no ubligatiun exists because consideration, a properly formalized writing, or privity of contract is lazlzing, the question of whether the Agreement applies will never be reached. will or intestacy. Clearly, also, such obligations as the deposit of security for costs 11 6 or the filing of a bond in an attachment or injunction proceeding are not "contracts." On the other hand, such closely kindred matters as an action on an attachment bond, or rights arising under an inter vivos trust agreement would be included.
1 16 And, it would seem, the exclusion urged by Dr. Mann "1 7 --of claims in rein and all claims by an owner of a chattel against a possessor-is too broad, since such claims are often founded on contract. 118 Finally, it would appear that a judgment based on contract must be considered within the provision to the same extent that the underlying contract would be, for otherwise an obvious means of circumventing the provision would exist.
(2) "Involve the Currency"
The evidence on which we have based our conclusion that "exchange contracts" are not limited to media of payment transactions points to the parallel conclusion that neither does the phrase "involve the currency" impart such a limitation. Support for this conclusion is to be found in the meaning of the word "involve," which not only denotes the ideas of "including" or "containing" but also the ideas of "implicating," "affecting," "relating to," and "being connected with." Foreign trade contracts or security transactions affect, implicate, relate to, or connect with the currency of a country just as strongly as dealings in the currency itself, if not more so. Thus the purchase of Italian hemp for English pounds involves lire as well as pounds, since the expot sale of hemp produces an Italian exchange resource and directly relates to the international value of Italian lire.
11
On this basis, Professor Nussbaum's example of pounds exchanged in Paris for lire 120 would be within the scope of Article VIII, Section 2(b), if English or Italian regulations were violated. And if the pounds or lire were physically within France, or owned by a French resident even if located outside France, they would also be French exchange assets; in such a case, the transaction would also be within the scope of the provision if French regulations were violated. It should be noted, however, that it is the location of the asset or residence of the party which is the important factor, not the geographic location of the transaction. No practical or logical reason exists for subjecting 115 [Vol, 62:867 a transaction to French regulation when its sole relation to the interests of France is that the physical transaction occurs within her territory. As we have observed, the legislative history of the provision shows that such a concept was abandoned. It may be urged that the construction here advanced is extreme, because, under this interpretation, even a barter transaction will "involve the currency" of the countries whose exchange resources are concerned. This is, however, the logical result of the language used and a reasonable construction in view of the purpose of the provision. More convincing arguments against the positions here adopted are: (1) since every international contract relates to currency, property, or service, each of which is an exchange asset, the words "involve the currency" are redundant in view of the requirement that the contract be an "exchange" contract; (2) as an extension of the first argument, the result of the constructions so far advanced is to make the provision read, "contracts involving exchange which are contrary to the exchange control regulations of any member . . ."-which is not the language used. The answer to the first argument is that the exact form of the language is an historical accident, carried over from a parity provision. As for the second, it may be said that though the quoted language would more clearly have carried out the purpose and intent of the Agreement, the above construction is not, in the light of that purpose and intent and of the history, a forced, unnatural, or unreasonable reading of the provision as it was adopted.
The Agreement is explicit that both original members and those later elected to the Fund are members from the time of deposit of the respective member's instrument of acceptance with the United States Government.'
The Agreement also specifies that a voluntary withdrawal from membership is effective on the date written notice of withdrawal is received by the Fund at its principal office.1 2 2 It does not explicitly cover a member required by Board decision to withdraw,1 2 3 but presumably the determinative date will be that of the Board decision unless the decision otherwise specifically so provides. It is also clear from the Fund interpretation 1 2 4 and from the practical absurdities which would otherwise result,12 that the fact that a member avails it-121. Art. XX, §2(b). As to original members the section contains a now irrelevant condition.
122. Art.XV, § 1.
Art.XV, §2(b).
124. "2. By accepting the Fund Agreement, members have undertaken to make the principle mentioned above effectively part of their national lawv. This applies to all members, whether or not they have availed themselves of the transitional arrangements of Article XIV, section 2." 125. For e-ample, there would be no reciprocity of obligation. And during the transitional period (when, presumably, more control regulation wili be in effect) the pllicy of art. VIII, § 2(b), would be more limited in scope than in a later period (vhen there will be less need for that policy because of the fewer regulations then e.dsting).
1953]
self of the transitional arrangements provided for in Article XIV does not exclude it from the operation of Article VIII, Section 2(b).
(4) "Contrary"
There is nothing in either the meaning of the word "contrary" or the legislative history to support Professor Nussbaum's conclusion that the provision "provides only for international unenforceability of contracts void under foreign law.'
26 If a contract required by applicable regulations to be licensed is carried out without a license, the regulation has been equally contravened whether it speaks in terms of a criminal or void act or only in terms of tnenforceability.1 2 7 There would have been consistency to the Professor's argument if the effect of the Agreement provision were to void contracts with which it deals; but, as we have seen, the concept of "offense" was abandoned in favor of one of unenforceability. There is no reason, then, to import a stronger requirement as to the domestic regulation involved. Indeed, there is every reason not to do so, for the result would be the emasculation of the provision: few exchange controls go to the extreme of voiding the contracts with which they deal.
On the other hand, the change from "evade or avoid" in the first version to "contrary" in the final version of the provision shows that "contrary" is used in the sense of evasion, not avoidance. One consequence of this is that while a sale of machinery by an English company to a French manufacturer for dollars will be unenforceable unless French exchange control regulations are complied with, a guaranty of the dollar payment by an American firm (so long as not in violation of any American regulation) will be enforced. This results from the fact that, though the contract of guaranty avoids the effect of the French regulation, it is a separate and distinct contract not involving French exchange resources. This follows even though the arrangement between the French manufacturer and the American firm, as a result of which the guaranty is issued, itself contravenes the French regulation and would be unenforceable.
(5) "Exchange Control Regulations"
The context and purpose of the Agreement and the natural meaning of the phrase suggest that "exchange control regulations" are enactments which control the movement of exchange assets (currency, property, or services) for (1950) , for in the former he said with respect to an unlicensed contract (at 429), "Such contracts may be enforced elsewhere," while in the latter (at 545) he omitted that sentence from the otherwise identical paragraph.
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purposes related to the financial policy of the controlling country.
12-
The title or designation of such a regulation is not controlling. But the present day interrelation of financial and trade restrictions '-necessitates a distinction betveen various regulations on the basis of the purpose of the regulatory technique employed. In most cases the distinction is obvious: the foreign funds controls maintained during the last war and recently reimposed with respect to China are exchange controls: but tariff regulations, though related directly to fiscal policy and having a limiting effect on the movement of exchange, are not. And a price control regulation, though it may contain provisions designed to strengthen or complement exchange controls,co is not itself an exchange control. In other cases a greater degree of refinement is required: as we have above indicated, a barter provision included as a complementary part of an exchange control is within Article VIII, Section 2(b), but a barter provision of a regulation governing the export or import of a particular commodity is not. In the excluded cases the primary purpose of the regulation is revenue or price stabilization; transactions contrary to such regulations are not rendered unenforceable by the Agreement provision.
(6) "Maintahed or Imposed ConsstCeztly wth this Agreement"
A reading of the Agreement supplies reasonably clear criteria with which to determine whether or not a regulation is consistent with it. It permits the maintenance or imposition of "such controls as are necessary to regulate international capital movements,"' 3 ' of "limitations on the freedom of exchange operations in the scarce currency,"' ' 3 -of "restrictions on the making of pay- 131. Art. VI, § 3. The section contains the limitation that "no member may cxercke these controls in a manner which will restrict payments for current transactions or which will unduly delay transfers of funds in settlement of commitments, except as provided in ments and transfers for current international transactions" (provided approval of the Fund is obtained),, 33 of "restrictions on exchange transactions with non-members or with persons in their territories," 1 8 4 and of "restrictions on payments and transfers for current international transactions"--even though not approved by the Fund--"during the post-war transitional period.' ' Article VIII, Section 3, makes it clear that transitional period restrictions are permitted even though discriminatory. In the light of that clear language and of the Fund's offer to advise whether particular controls are consistent, 180 there would be little need for further discussion of the phrase 187 had not Professor Nussbaum advanced certain arguments which require refutation.
The first of these arguments, that the party interested in invalidation must prove 138 the "consistency of the regulation invoked with the letter and spirit of the Agreement,"' 139 is predicated on the thought that some regulations "maintained" (e.g., Czechoslovakian regulations imposed in part by the Hitler regime) are not "consistent" with the Agreement-that is, consistency means conformity to the basic purpose of the Agreement. The answer is that the Agreement sanctions all transitional period regulations, including, for example, those maintained by the present Czech government, even though they originated in part with the Hitler regime. That the Fund has not entered into an examination of a transitional period regulation 1 40 means nothing, for Section 2 of Article XIV is automatic and requires no action by the Fund. 136. The offer is contained in the Fund interpretation. It extends to "any other aspect of Article VIII, Section 2(b)." Such a determination considered as an interpretation under art. XVIII or as an approval or disapproval of the regulation involved would be conclusive. Control Act, 1947 , 10 MoD. L. REv. 411, 419 (1947 , whether any inconsistency, no matter how insignificant, would be fatal, does not present a practical problem. Presumably, however, only the portion of the regulation sought to be invoked need be shown to be consistent.
Mann's inquiry in The Exchange
138. The use of the word "prove" raises an interesting collateral question. It is, of course, true that an exchange control regulation as a foreign law must be proved, supra note 13, but it would seem clear the court may take judicial notice not only of the Fund Agreement but of the acts and proclamations of the Fund in carrying the Agreement into effect. United States v. Reynes, 9 How. 127, 147 (U.S. 1850) ; cf. The New York, 175 U.S. 187 (1899). Consequently, it is only necessary that the party interested in invalidation prove the regulation. The determination of "consistency" will then be made by the court based either on the Fund's determination of the question, or in the absence of such, on its own interpretation of the Agreement. Finding in Article XX, Section 2(a), a requirement that Article VIII, Section 2(b), be made part of each member's national law, Professor Xussbaum reasons that if any country fails to comply, its own regulations are perforce not consistent with the Agreement: "in other words: the 'consistency' requirement implies a reciprocity rule ... .141 We may readily admit there is a requirement that the principle of Article VIII, Section 2(b), be made part of a member's internal law a ' and concede also that there is implicit in the Agreement this principle of reciprocity. 143 It does not follow, however, that to endow the provision with the effect of internal law necessarily requires specific legislation, M 4 nor even that failure to give the provision force under national law makes the regulation of the defaulting member inconsistent with the Agreement. The provision requires only that the "exchange control regulations of that member" be consistent; it does not demand consistency in all of the member's conduct relating to other members' regulations or to other matters dealt with by the Agreement. The effect of a member's conduct inconsistent with the Agreement may be ineligibility to use Fund resources or even compulsory withdrawal; so long as a country remains a member, however, its regulations come within the provision if they are permitted under one of the sections of the Agreement discussed above.
In addition, Professor Nussbaum complains that inclusion of restrictions "maintained" consistently with the Agreement results in retroactive application of restrictions. 14 We may add that by becoming a member or withdrawing, a country can retroactively render enforceable or unenforceable contracts which have previously had the opposite status, and that any new regulation imposed after the Agreement may make unenforceable a previously existing contract, and, to this extent, is also retroactive. Legally, there is no objection to such retroactive application, 46 and practically, retroactivity is essential to the financial objectives of the controls.
inception to make representations that controls be withdraai. Art. XIV, § 4. Its failure to act before March 1, 1952, proved 
(7) "Unenforceable"
The Fund interpretation states the meaning of this term as follows: "1. Parties entering into exchange contracts involving the currency of any member of the Fund and contrary to exchange control regulations of that member which are maintained or imposed consistently with the Fund Agreement will not receive the assistance of the judicial or administrative authorities of other members in obtaining the performance of such contracts. That is to say, the obligations of such contracts will not be implemented by the judicial or administrative authorities of member countries, for example, by decreeing performance of the contracts or by awarding damages for their non-performance."
This language, and the rejection of the proposed amendment making offending contracts an "offense" instead of simply "unenforceable, " 147 show that the latter word as used in the provision involves the familiar concept that the validity of the contract is unimpaired, but the contract will not be enforced 14 8
The underlying validity of the contract is of substantial importance, for it follows from this principle that the only regulations relevant to a particular case are those in effect at the time enforcement is sought; it is of no interest that the contract may have been contrary to regulations existing at the time of its making. It also follows that if a party can enforce a contract by selfhelp, he may do so,' 49 and in any action against him may set up the defense that the contract authorized the self-help action taken. As the interpretation states, the provision proscribes not only court enforcement, but also enforcement by administrative authorities. Moreover, arbitration, though privately administered, is also barred, because it depends upon statute and ultimately upon court action for its validation. Only voluntary execution or self-help will escape the provision.
The interpretation, however, clouds one point through use of the language, "Parties entering into exchange contracts ... will not receive ... assistance." 1 0 5 The provision, however, reads "Exchange contracts ... shall be un- "It should be noted that contracts in contravention of any member's Exchange Control Regulations are not illegal and void, but merely unenforceable. This is important, since, provided a Bank (e.g.) does not have to rely on the Courts for the purpose of enforcing its rights against a non-resident, it is not concerned to enquire whether any transaction has been approved in accordance with the non-resident's currency regulation. Ordinary banking transactions are therefore quite safe. .... " 150. (Emphasis added.) The second paragraph includes similar language: "[I]f a party to an exchange contract ... seeks to enforce such a contract...."
[Vol. 62: 867 enforceable," wording which makes clear that unenforceability may be urged in an action not involving the parties. Were this not so, the provision could easily be circumvented by an assignment or by the making of a contract for the benefit of a third party, who would then be free to enforce it. Since the phrasing of the interpretation appears inadvertent, it is not to be expected that the courts will limit Article VIII, Section 2(b), to actions between the parties to the contract.
Since unenforceability is a negative concept, it follows that no member need take any positive action to police or enforce another's regulation.Y' So, for example, there is no obligation on a member to procure payment to another member of funds in the former's territory which the latter's regulations purport to vest l-even though the same regulations render unenforceable the contract under which the funds are held. Likewise, a contract consistent with the regulations of member A, whose currency is involved, need not be enforced by member B if inconsistent with B's regulation, for the obligation relates only to unenforceability.
Little need be said concerning the meaning of this word, other than that Article XX, Section 2(g), makes clear that it includes not only members' metropolitan territories but also "all their colonies, overseas territories, all territories under their protection, suzerainty, or authority and all territories in respect of which they exercise a mandate." (C) Effect of the Provision Having thus delimited the meaning of the first sentence of Article VIII, Section 2(b), we turn to a consideration of its effect. One important limitation, stemming from Article VIII, Section 6, and Article VII, Section 5, concerns engagements between members which were entered into prior to the Agreement and which conflict with the application of exchange restrictions authorized by the Agreement. Except with respect to restrictions imposed under the scarce currency provision, the Agreement does not override such conflicting engagements, unless the members agree otherwise. Another limitation is the rule of treaty construction under which an earlier treaty (in this case, the Agreement) may be affected by a later treaty, even though some of the parties to the first agreement did not participate in the second. 153. It does not appear significant that the first and second versions of the provision used the singular "territory."
154. TOBIN However, where no earlier or later limiting agreement exists, the effect of Article VIII, Section 2(b), is far-reaching. The purpose of the provision is the international recognition of such controls as the Agreement sanctions.
1 56 To accomplish that purpose required limitation not only of the public policy doctrine (often destructively applied 156), but also of such right as a country has under private international law to select its own theories of conflict of laws. 157 The Fund interpretation announces the achievement of that purpose in the following language:
"An obvious result of the foregoing undertaking is that if a party to an exchange contract of the kind referred to in Article VIII, Section 2(b) seeks to enforce such a contract, the tribunal of the member country before which the proceedings are brought will not, on the ground that they are contrary to the public policy (ordre public) of the forum, refuse recognition of the exchange control regulations of the other member which are maintained or imposed consistently with the Fund Agreement. It also follows that such contracts will be treated as unenforceable notwithstanding that tinder the private international law of the forum, the law under which the foreign exchange control regulations are maintained or imposed is not the law which governs the exchange contract or its performance." l 58
Since more than one currency may be involved, a contract will be unenforceable if contrary to the regulation of any member affected; only if the contract remains enforceable under all such laws may the court return to a consideration of its own private international law. Thus the Agreement has now superimposed 159 the law of the currency on the pre-existing rules. 159. Mann, in articles, supra note 111, speaks of the substitution of lex vionetac for lex causae. The word "superimposed" is believed more apt. [Vol. 62: 867 This is the clear effect of the provision. Yet courts and writers who have long relied on policy arguments in exchange control matters and who are perhaps confused by apparent contradiction between the unenforceability provision and the inclusion as an ultimate Agreement objective of the "elimination of restrictions which hamper the growth of world trade," have been reluctant to accord the provision full effect3 c 0 0 The short answer-at least in countries (such as the United States and France) where a treaty is the law of the land, and presumably in countries (such as England) where the quality of internal law has been specifically conferred on Article VIII, Section 2(b)-is that where the provision applies, the courts may no longer consider policy. The policy of all members is now determined by or under the Fund Agreement. It is determined by the Agreement in the case of capital transfer restrictions and transitional period restrictions which, even though discriminatory, will be enforced. It is determined under the Agreement in the case of non-transitional restrictions on current transactions, which, through the Fund's power of approval or disapproval, are subject to determination of policy by the Fund rather than any court. Acceptance of these policy determinations and cession of the approval function have been ratified by each member's policy-maling body-its government-after full consideration of all of the policy problems involved. 1 ' Each government has thus accepted the Fundwith its power to impose sanctions upon any member which enforces tinapproved current restrictions or retains transitional restrictions after the Fund directs their withdrawal-as the arbiter of policy and of the penalties to be exacted for violation of policy. And the judiciary must always follow such legislative determinations of policy. There is, therefore, no longer any basis for the courts to consider the question. Given only consistency with the Agreement, no distinction can be drawn among various controls.
IV. CASES CONCERNING MEMBER NATIONS DECIDED SINCE THE
AGREEMENT
Of the nineteen cases concerned with exchange controls of a member country decided in the seven years that the International Monetary Fund Agree-160. See NussBAUMr, op. cit. supra note 91, particularly at 542-3. Dsc-v, op. cit. svpra note 129, suggests that as to property situated in England the law uf the situs may still override foreign controls (Contra: Note, 93 SoL. J. 749 (1949) ), and that a court may be faced with the dilemma of choosing between the policy condemning confiscatory controls and the policy to observe treaty obligations. The courts, as we shall see in Part IV infra, have been slow to consider the Agreement.
161. During the debate on H.R. 3314, it ras argued that while the Agreement purported to eliminate restrictions, it actually fostered them by permitting them to remain in effect for an indefinite period at the discretion of the Fund Governors. Senator Taft proposed an amendment prohibiting any country from drawing on the Fund until it had removed all restrictions, 91 CoxG. Rac. 7753 (1945) App. Div. 770, 97 N.Y.S.2d 549 (1st Dep't 1950) , is not included, although at the time of the decision Austria had been a Fund member for two years, because the case was concerned with German regulations applicable to Austria.
163. Two cases reach results at variance with the Agreement. All the other decisions which do not mention the Agreement reach results consistent with it: Industrial Export & Import Corp. v. Hongkong & Shanghai Banking Corp., 302 N.Y. 342, 98 N.E.2d 466 (1951) , upheld a Chinese regulation against public policy arguments, noting that the Exchange Stabilization Board was "apparently created under a plan formulated by the Governments of United States, Great Britain and China." Id. at 346, 98 N.E.2d at 468. Matter of Maria Liebl, 201 Misc. 1092, 106 N.Y.S.2d 705 (Surr. Ct. 1951) , and Matter of Theresie Liebl, 201 Misc. 1102 , 106 N.Y.S.2d 715 (Surr. Ct. 1951 , are discussed in the text below. In re De Montale's Estate, 199 Misc. 711, 107 N.Y.S.2d 146 (Surr. Ct. 1950), and Perkins v. DeWitt, 197 Misc. 369, 94 N.Y.S.2d 177 (Sup. Ct. 1950) held that, as a matter of construction of the control invoked, the control was not applicable. Bl., 1949, No. 564 , held that British controls would not excuse an English plaintiff from furnishing security for costs.
Of the two inconsistent cases, Hughes Tool Co. v. United Artists Corp., 279 App. Div. 417, 422, 110 N.Y.S.2d 383, 387 (1st Dep't 1952 ), aff'd ,win., 304 N.Y. 942, 110 N.E.2d 884 (1953 , which involved the currency of twelve countries, eight of which were Fund members, stated that " [n] o illegality that we can recognize is likely to be involved in the transfer in New York of the title to foreign balances which remain In the foreign countries." This dictum is, in the light of the Agreement, clearly too broad, and in view of the Perutz decision, infra note 165, apparently will not be followed. The S.2d 782 (Sup. Ct. 1948 ), aff'd niem., 275 App. Div. 1030 , 91 N.Y.S.2d 835 (1st Dep't 1949 , the court finding as a fact that defendant had the license required by Czech regulations. Zivnostenska Banka Nat. Corp. v. Frankman, [1950 ] A.C. 57 (1949 Kahler v. Midland Bank, Ltd., [1949] [Vol. 62: 867
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Appeals decision in the Perutz case, 1 65 only two decisions may be said to have relied upon the Agreement.' 6 0 The language of the three cases last referred to, as well as the reference in Peritz to two other cases where the Agreement was argued (Kahler 167 and Frankman 16s), makes clear that these decisions resulted from the application of conflicts criteria, rather than from the acceptance by the courts of the Agreement as a "superimposed" rule of decision. For the purposes of these decisions, nothing more was required. Eventually, however, the courts will be faced with the case in which conflicts norms produce results divergent from the Agreement. Since the earlier decisions will have important bearing on the conclusion reached in such a case, a review of their passage through the courts appears in order.
In the Perutz case, plaintiff was the administratrix of a former employee of a Czechoslovaldan bank (the predecessor of defendant); the employee had come to the United States in 1940 and died in 1949. Under an agreement with the bank, he was entitled to a pension commencing in 1940, and under a consent judgment had obtained all sums due him under the contract up to October 31, 1942. The present action, begun by attachment, was for the sums accruing after that date. While conceding the sums to be due under the contract, and in fact having deposited them in plaintiff's name in a blocked account in Czechoslovakia, defendant set up the lack of a license under Czech regulations as a defense to the action. The lower court, noting that the contract provided for payment in Czech crowns at defendant's place of business in Czechoslovalda, held that defendant had by its deposit fully performed, and dismissed the complaint.' 0 9 On appeal plaintiff argued that the Czech regulations under the present political situation were confiscatory, that they were penal and fiscal and therefore should not be enforced, and that since judgment could be had in Czechoslovakia, judgment should also be granted here. Defendant responded that Czech law was applicable unless it offended public policy; that there was no question of public policy here in view of the Bretton Woods Agreement Act and of Article VIII, Section 2(b), and other provisions of the Agreement; that the Agreement is a binding international agreement; that the court cannot attempt to make recognition dependent on the political situation of the moment ;170 and that the fact that plaintiff could 168. Zivnostenska Banka Nat. Corp. v. Frank-man, [1950 ] A.C 57 (1949 ). 169. Perutz v. Bohemian Discount Bank in Liquidation, 125 N.Y.L.J. 440, col. 4 (Sup. Ct Feb. 2, 1951 .
170. The basis for the argument was that Czech controls had existed for twenty-five years and included those of the pre-war regime, the Nazi occupation, and the post-war get judgment in Czechoslovakia did not mean that she had a cause of action here. The Appellate Division, however, without reference to the Agreement, reversed, holding that since the expert testimony was that plaintiff could get judgment in Czechoslovakia, and since the court had jurisdiction of the matter, judgment could be obtained here. 1 It further held (two judges dissenting on this point) that satisfaction of a judgment obtained here out of assets attached here would not necessitate transmission of funds from Czechoslovakia and that the absence of a Czech license did not necessitate a stay of execution. The majority explained the grant of a stay would "give unwarranted extraterritorial effect to foreign law and enforce it beyond its terms,"" 2 since the money had its situs here and since Czech controls could have no control over a levy on such funds, nor over the enforcement of process by the courts of New York. The Court of Appeals, 173 reversing the Appellate Division, adopted, in part, the defendant's line of argument. It referred to the Agreement only to establish that because of it and the membership of the United States and Czechoslovakia in the Fund, Czech regulations could not be considered contrary to public policy.
The Frankman case, an English proceeding, involved sterling debentures issued by a Czechoslovakian corporation in London. Certain of those debentures, held by the London branch of defendant bank, became the property of Mrs. Frankman, a Czech citizen. Thereafter Mrs. Frankman came to England, where she died. Her personal representative claimed re-delivery of the debentures, a claim opposed by the bank because the consent required tinder Czech controls had been refused. The court of first instance held the place of performance and contracting to be Czechoslovakia; it countered the argument that the Czech exchange controls were penal and revenue acts with the statement that " [t] he Bretton Woods Agreement shows that such restrictions are honoured by the members of the International Monetary Fund"; in support, Article VIII, Section 2(b), was quoted.1 7 4 The Court of Appeals reversed, making no reference to the Agreement, holding that English law was intended by the parties to govern." 75 The House of Lords reversed the Court of Appeals; its five opinions were concerned primarily with showing that the terms of the contract between the parties made Prague the place of contracting and of performance.'" Only one opinion referred to the Agreement and that only on the penal and confiscatory law point. 1 The defendant bank answered to the first that there was no privity and to the second that plaintiff was not entitled to immediate possession, the consent required under Czech exchange regulations having been refused. The court of first instance held for plaintiff, but was reversed by the Court of Appeals, which upheld both of defendant's contentions. 79 The only reference to the Agreement, however, was the statement that an interesting argument, turning largely on the interpretation of the term "exchange contract" in Article VIII, Section 2(b), had been made, but that in view of the decision reached it was not necessary to express a view on the argument. The House of Lords affirmed the Court of Appeals by a three to two vote. The majority stated that plaintiff's right to immediate possession depended upon his contract with the Czechoslovakian bank, and since the contract was subject to Czech law and consent under that law had been withheld, plaintiff could not compel delivery of the shares to himself. The argument concerning the Fund Agreement apparently was not so clearly put in the House of Lords as it had been below, with the result that the only reference to the Agreement is a statement in one of the dissents rejecting the argument', Each of the three cases involved an "exchange contract" :181 Kahler and Frankman, because the transactions, under plaintiffs' constructions, would have permitted a Czech national who had deposited securities abroad to have them delivered in the foreign country either to himself or another; Perutz, because the pension agreement was a deliberate contractual arrangement, enforcement of which was sought in dollars rather than kronen. In each, therefore, the Agreement pointed the way without reference to conflicts principles.'
82 The failure to adopt-or spell out more clearly-the line of reasoning based on Article VIII, Section 2(b), of the Agreement as the supreme law Is3 can only be productive of future confusion.
178. [1949] 2 All E.R 621 (H.L.).
179. [1948] 1 All E.R. 811 (C.A.). 180. [1949] relying on the policy to protect domestic distributees and the policy against confiscatory fiscal laws, held that lack of a Czech license could not affect the Public Administrator's right to a bank book covering a New York account of a Czech resident who became entitled, before her death, to a Totten trust account because she had survived the trustee. In neither case was the Agreement applicable: Maria Liebl did not involve Czech currency or other exchange assets; Theresie Liebl concerned the right of inheritance of distributees rather than enforceability of a contract. And in both cases, the bank, in urging the Czech regulations to prevent administration of assets located here, was asserting a positive claim beyond the unenforceability concept of Article VIII, Section 2(b): Yet despite the provision's patent inapplicability, the less than precise language of the Perutz decision could induce an erroneous reliance upon the Agreement in the Liebl situations. For if the meaning of the Pcrutto decision is that the policy concepts on which Theresie Liebl is based may not be urged because the United States and Czechoslovakia are members of the Fund, the Agreement will be given effect beyond its own express provision. The illogic of that result supplies the gap in the reasoning of the decision.
Only [Vol. 62: 867 capital transfer; the purpose of the Bretton Woods Agreement was not to prevent a debtor from paying his debts, but to allow countries the possibility of prohibiting certain modes of payment, namely capital transfers; the 1946 Dutch-Czechoslovak convention prevents the Czechoslovakian debtor from paying in Holland, where it has no funds; this does not prevent plaintiff from taling protective steps to obtain payment, but attachment is not a protective but a compulsory measure whereby plaintiffs seek to obtain indirectly what the convention prevents them from obtaining and their debtor from giving; this is therefore contradictory to the laws of the three countries involved and the claim cannot be enforced. The court thus based its decision on the sole ground that Belgium, recognizing a convention entered into by two other members under the Agreement, ' 8 7 wll not enforce what such a convention prohibits. It ignored or avoided the equally clear ground that the insurance claim constituted an exchange contract under Article VIII, Section 2(b), payment of which would contravene the regulations of Czechoslovada, a member country, and which therefore could not be enforced, through attachment or otherwise, in Belgium. In so doing, the court unnecessarily and erroneously classified the payment of an insurance claim as a capital transfer, whereas such a payment seems clearly "due in connection with foreign trade, other current business, including services,"' 88 and took an unnecessarily strict view of what a capital transfer involved. In the light of Perubt and the language of the Agreement itself, it is not expected that the decision will be given much weight by United States courts.
V. CASES OUTSIDE THE SCOPE OF THE AGREEM1ENT
That a particular situation falls outside the scope of the Agreement does not necessarily mean that conflict of laws principles remain unchanged, for other international agreements or laws affect the situation. Thus, the Special Exchange Agreement between Indonesia and the Contracting Parties of the General Agreement on Tariffs and Trade (GATT) 1 80 contains a clause which is an adaptation of Article VIII, Section 2(b), of the Fund Agreement. except that it is unilateral; it provides for unenforceability only "in the territories of Indonesia." Yet an Indonesian control permitted under the Special Exchange Agreement would deserve recognition from the Contracting Parties. Since the United States is indirectly a party to that agreement, it is reasonable to suppose that it will be possible to obtain from the State Department a suggestion that federal policy requires recognition of such a control. So also the peace treaty provision subjecting compensation payments to foreign exchange 187. The report states that a similar convention exists between Belgium and Czechoslovakia, a fact which may have influenced the Belgian court. controls 190 will work a change in pre-existing law in the cases to which it specifically applies, and a military government law promulgated by United States authorities will be given effect as an expression of federal policy. 1 0 '
However, for a variety of reasons, the Fund Agreement cannot be used as the basis for requiring, under a most-favored-nation arrangement, a member nation to apply a non-member's controls.' 9 2 In the absence of an applicable treaty provision, it is nonetheless argued that the recognition of exchange controls by the Fund Agreement, the peace treaties, and GATT,1 93 and the change in extent to which and purpose for which such restrictions were invoked after World War II indicate a change of conditions sufficient to work a reversal of the former public policy rule.
194
Insofar as the argument is based on the Fund Agreement, it overlooks the fact that Agreement provisions extend international recognition only to controls of those countries which through membership in the Fund have accepted the principles of cooperation, limitation, and supervision set forth in the Agreement, and that, although "parallel stipulations for dealing with nonmember countries" were requested, 1 9 5 they are not to be found in the Agree-ment." 0 6 Since the Agreement supersedes prior policy only because it is an executive agreement, 197 the deliberate limitation of its provisions negates the extreme conclusions sought to be drawn from it. Likewise, the limited recognition accorded controls by the peace treaties and by the GATT provisions for restrictions consistent with the Fund Agreement does not yield any more substantial implication. Moreover, the contention that exchange controls are now in more general use is, it appears, subject to question.10 3 Nor is the statement that present day controls rest on economic rather than political principles a sound generalization. True, in many cases exchange restrictions are necessary to economic survival, 100 and conceivably the interests of the United States may require recognition of a non-member country's controls as a means of protecting its balance of payments.
-w Yet it is also true that the existing "cold war" has in the case of some of the Soviet-Bloc nations returned the situation to that which existed before World War II, when regulations acceptable on paper were administered for hostile purposes.20
Thus, after the Communist coup in Czechoslovakia, the same regulations previously regarded as not confiscatory 202 were held, in Matter of Theresie Liebl, 20 3 to produce a confiscatory result. Another New York case, Plsch v.
Banque Nationale de la Republique d 'Haiti, 2°4 was decided on the ground that there was no showing that the Haitian decrees involved were not confiscatory and that it could not be assumed they were valid. Such cases, as well as the use of Section 269 of the New York Surrogate's Court Act to withhold payment of legacies to persons in various Soviet-Bloc countries, 20 5 and the decision in A/S Merilaid & Co. v. Chase National Bank of New York 00 (holding that an Estonian decree made after the incorporation of that country into the U.S.S.R. was confiscatory) indicate that the courts are not likely to accept the factual basis of the contention that public policy has been reversed, in the face of hostile political interests. Other evidence, in fact, indicates that political considerations are of more importance than deductive reasoning based on factual niceties: the failure of the courts to distinguish between normal controls and regulations which are truly confiscatory, 20 7 and the implication arising from decisions rendered without discussion of the argument that controls which had been in effect since 1931 could not be regarded as confiscatory.
2 " 1
It is not surprising, therefore, to find the court which in Peratz held the Fund Agreement to have worked a reversal of public policy, not accepting the con-tention that a change in public policy had occurred with respect to Hungarian regulations. 209 It cannot, however, be safely assumed that a different attitude will prevail with respect to countries outside the Soviet-Bloc. Dutch-American Mercantile Corporation v. Frank & Moloney, Inc., 210 involved a sale of Spanish peseta. Defendant contended that the sale was invalid under Spanish law and that as a matter of public policy our courts will not enforce a contract which, though made here, calls for performance of an act illegal under the la, of the place of performance. The court held the contract valid under the law of New York, where it was made, and the Spanish law not pertinent. Hughes Tool Company v. United Artists Corporation, 2 1 1 which was a rate of exchange case involving the currencies of Argentina, Burma, Palestine, and South Africa, among others, contains a dictum that " [n] o illegality that we can recognize is likely to be involved in the transfer in New York of title to foreign balances which remain in the foreign countries." 21 -' And, while the Industrial Export & Import Corporation case 2 1 3 evidences a more tolerant approach to exchange controls, the court in its decision carefully noted the participation of the United States in the establishment of the Stabilization Board, whose regulations were in question.
CONCLUSIONS
Prior to the International Monetary Fund Agreement, there were few situations in which it could be said with certainty that an exchange control regulation would be applied. A restriction of the forum was given effect, except, perhaps, where forum was the sole point of contract. In other cases, however, application hinged on what law was found to govern and what the public policy of the forum was found to be. The first inquiry revolved around the intention of the parties, and, in the absence of a clear indication of intent, great importance was attached to the place of performance, place of making, and situs of the property originally involved; but little or no weight was given to nationality, domicile (except as to matters of inheritance), or the currency involved. If this inquiry showed the restriction to be the governing law, it might nonetheless be refused application on public policy grounds if the contact with the forum was relatively strong (as where domestic contract rights or a domestic creditor or beneficiary was involved) or if the conflict with the interest of the forum was relatively great (as where the interests of a hostile government would be furthered or confiscation permitted).
The drafters of the Agreement, while establishing as the ultimate goal the removal of restrictions on current transactions, nonetheless recognized the necessity for controls on capital movements and, in some situations, on current transactions. They recognized also that such controls would come to nought if left prey to the judicial clich6s which competitive national interests had developed. Accordingly, they agreed on the first sentence of Article VIII, Section 2(b), as the proper principle to be applied among members who had accepted international financial cooperation by subjecting themselves to the limitations of the Agreement and the supervision of the Fund. The Agreement thus not only determined policy concerning capital controls, but also transplanted from the courts to an international body of monetary specialists the determination of policy concerning restrictions on current transactions.
In so doing, the Agreement supplanted the conflict of laws rules which previously formed the initial basis of decision. Under the Agreement and regardless of relative strength of contacts, a United States agency or tribunal will give effect to the law of the currency and refuse enforcement of a deliberate consensual arrangement involving the exchange resources (currency, property, or services) of a country which is a Fund member at the time the case is decided, if the arrangement then contravenes a restriction which that member has maintained or imposed (whether before or after the arrangement was entered into) consistently with the Agreement. In such a case, it is not necessary that the proceeding be between the parties to the arrangement. It is of importance, however, to consider other international agreements between the United States and such member country, because another agreement, whether earlier or later in time, may be of overriding force.
That the Agreement sanctions discriminatory controls during the transitional period, may require retroactive application of a regulation, and may, as in the Perutz case, result in the enforcement of controls maintained by a hostile government, does not lessen its binding effect in cases to which it applies. Nor may these facts be advanced as valid policy objections to the Agreement. The first two facts are concessions to the governmental interests involved. The third objection may be answered by pointing to the sanctions provided by the Agreement with which the Fund authorities may control members whose regulations are being used for hostile, rather than valid, economic purposes. In terms of policy, the degree of uniformity achieved through (Vol. 62: 867 foreign controls more carefully-at least until the establishment of government insurance against non-payment caused by exchange controls.
2 17 Now, even more than before, the careful negotiator will demand payment before delivery or through an irrevocable letter of credit in his own currency, or, failing that, the guaranty of a resident of his own or some third country. 
